S

NU liggur fyrir ddmur Evrépuddmstélsinsum ad lagaakvaedi sem setur
hémlur vid yfirfaerslu milli rikja & skattalegum rétindum tengdum
sdluhagnadi ibudar teljist i andstédu vid grunnreglu sambandsins.
Ragnar Gudmundsson BA i [6gum sem starfar hér aréttarsvidi RSK
med meistar anami sinu vid lagadeild Hi vakti athygli okkar & nyjum
domi Evrépuddémstélsins. Fjallar hann um reglur Portigala um
radstofun hagnadar pegar eign er seld med skattskyldum hagnadi. bar i
landi er unnt ad fresta skatttoku ef keypt er 6nnur eign i stad hinnar
seldu. b6 takmarkast yfirfeer da hagnadar i adra eign vid
innanlandsfjarfestingu.

Nidurstada malsins var sl ad med sliku akvaedi vaeri Portugal ad brjéta
rétt a pegnum sinum.

Sviar munu nyverid hafa breytt reglum sinum & pann veg ad landamagri
verdi ekki lengur hindrun.

A petta hefur idulega reynt hérlendis og aid verid synjad um dika
yfirfaerdu soludgdda ur landi.

Hér er atdrattur ar innlendum Urskurdum er var da svipad alitaefni:
Urskurdur yfirskattanefndar nr 424/2004 . Sala ibudar med hagnadi. Onnur ibud erlendis
keypt i stadinn.Hin selda eigna er & idandi en keypt var ibad i Svipj6d fyrir
andvirdid. Skattstjori skattlagdi soluagédann. K aerandi 6skadi eftir ad heimilud yr oi
yfirfarda hinsidenska sdlugr6da i hid ssenska hlisnaedi. Bar fyrir sig
jafnrasdisreglu med hlidg 6n af hlutabr éfareglum, sparifjarreglum, EES samninginn,
adild Idandsad EFTA og hinum samnorrsena samningi til ad komast hja tviskéttun.
Ekkert af framansogdu talid eiga vid. Skattlagning stluagdda pvi stadfest

Urskurdur nr. 300/2005 Gjaldar 2003. Sala fyrnanlegra atvinnurekstraeigna.i mali
pessu var deilt um hvort kaeranda, sem seldi rekstur einkafirmasins & érinu 2001 og
flutti erlendis, vaeri heimilt i skattframtali arid 2003 ad fara hagnad af solu
fyrnanlegrarekstrareignatil laskkunar a stofnver i fyrnanlegra eigna vegna
fjarfestingar kegranda i rekstri hargreidslustofu erlendisé arinu 2002. i Grskur &i
yfirskattanefndar kom fram ad umraaddur sdluhagnadur stafadi af atvinnurekstri
kaeranda hér & landi sem seldur hefdi verid a arinu 2001 og pvi veeri um
atvinnurekstrartekjur kaeranda ad rasda. Samkvaamt pvi var talid ad kaerandi baeri
takmarkada skattskyldu hér alandi gjaldarid 2003 vegna fastrar starfsstodvar hér &
landi, sbr. 4. tolul. 3. gr. laga nr. 90/2003. Yfir skattanefnd hafnadi pvi ad keeranda
vaai fyrrgreind medfer 8 sbluhagnadarins heimil og benti m.a. 4 ad lagaheimild til
sérstakra fyrninga fyrnanlegra eigna a mati tekjufaer du skattskylds sdluhagnadar
af dikum eignum veeri byggd a peirri forsendu ad hagnadur af sdlu hinna
fyrrnefndu eigna, sem endurfjérfesting taeki til, féli til skattlagningar hér & landi.
pPavar ekki fallist & med kaeranda ad st nidur stada striddi gegn



samningsskuldbindingum i slands & grundvelli samningsins um Evr 6pska
efnahagssvasdid (EES-samningsins) eda bryti gegn banni tviskéttunar samnings vid
mismunun & grundvdlli rikisfangs. Var kréfum keaeranda hafnad.

Bréf Ragnarser a pessa leio:

" Gé6an daginn.

Hérna er hlekkur inn @ dém Evrépudomstélsins i malinu C-345/05, framkveemdastjornin
gegn Portugal, sem kvedinn var upp 26. oktober 2006.

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62005J0345:EN:HTML

Malid hofdadi framkveemdastjornin gegn Portugal til pess ad fa vidurkennt med démi ad
akvaedi tekjuskattslaga i Porttgal, sem bundu akvednar undanpagur fra
fijarmagnstekjuskatti vegna solu a ibudarhuisnaedi pvi, ad aflad veeri a moti
ibudarhusnaedis i Portugal, gengju gegn nanar tilgreindum akveedum Rémarsattmalans
um fjérfrelsid og 28., 31. og 40. gr. EES samningsins.

Malflutning sinn byggdi framkv. stjérnin einnkum a pvi ad akvaedin takmoérkudu frjalsa for
folks a milli landa par sem skattaundanpagan vzeri adeins til stadar ef aflad veeri nys
husnaedis i Portugal. Petta gengi gegn meginreglum fjérfrelsisins.

Portugal visadi 4 méti m.a. i almennt samrzemi skattaléggjafar i landinu, aé markmiéid
med reglunum veeri einnig ad tryggja stjornarskrarbundinn rétt folks til hisnaedis og ég
veit ekki hvad og hvad...

| stuttu mali var petta bara ippon, einungis prir démarar deemdu malid og pad var ekki einu
sinni 6skad eftir skriflegu aliti I6gs6gumannsins heldur Iatid sitja vid munnlegan
malflutning. Nanast litid a petta mal sem formsatridi greinilega.

Portugal taldist hafa brotid gegn reglum um frjalsa for félks sbr. 28. og 31. gr. EES-
samningsins og pétti domnum pvi ekki asteeda til ad taka afstddu til pess hvort akveedi um
frjalsa for fjarmagns (40. gr. EES) hefdi verid brotin einnig. Afellisdémurinn var naegur
samt.

kvedja,
Ragnar.

p.s. bendi sérstaklega @ malsgreinar 38. til 43. sem fjalla um kréfur framkv.stjornarinnar
sem snua ad EES samningnum og rékstudning fyrir pvi hvers vegna hann a vid pegar buid
er ad komast ad nidurstédu um brot a Romarsattmalanum. Og raunar rékstudning ECJ
fyrir pvi ad um bindandi fordeemi sé ad raeda fyrir EFTA domstolinn."

Pad hefur og verid ordad af freediménnum ad a grunni pessa doms sé jafnvel timaspursmal
hvenger ESA stefnir Islandi vegna reglna um frestun séluhagnadr af ibudarhusneedi & Islandi og
framkvaemdar peirra hja skattyfirvéldum.
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Démurinn sjalfur er hér:

"JUDGMENT OF THE COURT (Second
Chamber)

26 October 2006 (*)

(Failure of a Member State to fulfil obligations— Tax legidation — Conditions for

exemption of capital gainsarising on thetransfer for valuable consideration of real
property — Articles 18 EC, 39 EC and 43 EC — Articles 28 and 31 of the Agreement
establishing the European Economic Area— Cohesion of the tax system — Housing

policy)
In Case C-345/05,

ACTION under Article 226 EC for failureto fulfil obligations, brought on 21 September
2005,

Commission of the European Communities, represented by R. Lyal and M. Afonso,
acting as Agents, with an address for servicein Luxembourg,

applicant,
v

Portuguese Republic, represented by L. Fernandes and J. Menezes L eitdo, acting as
Agents,

defendant,



THE COURT (Second Chamber),

composed of CW.A. Timmermans, President of the Chamber, R. Schintgen, P. Kuris,
G. Arestis (Rapporteur) and L. Bay Larsen, Judges,

Advocate General: P. Léger,
Registrar: M. Ferreira, Principa Administrator,
having regard to the written procedure and further to the hearing on 30 March 2006,

having decided, after hearing the Advocate General, to proceed to judgment without an
Opinion,

givesthefollowing
Judgment

1 By itsapplication, the Commission of the European Communities seeksa
declaration from the Court that, by maintaining in force fiscal provisions making
entitlement to exemption from tax on capital gains arising from the transfer for valuable
consideration of rea property intended for the taxable person’s own and permanent
residence or for that of amember of hisfamily subject to the condition that the gains
realised should be reinvested in the purchase of real property situated in Portuguese
territory, the Portuguese Republic hasfailed to fulfil its obligations under Articles 18 EC,
39 EC, 43 EC and 56(1) EC, and under Articles 28, 31 and 40 of the Agreement on the
European Economic Areaof 2 May 1992 (0J1994 L 1, p. 3) (‘the EEA Agreement’).

L egal context
The EEA Agreement
2 Article 6 of the EEA Agreement provides:

‘Without prejudice to future devel opments of case-law, the provisions of this Agreement,
in so far asthey areidentical in substance to corresponding rules of the Treaty
establishing the European Economic Community and the Treaty establishing the
European Coal and Steel Community and to acts adopted in application of these two
Treaties, shall, in their implementation and application, be interpreted in conformity with
the relevant rulings of the Court of Justice of the European Communities given prior to
the date of signature of this Agreement.’

3  Article 28 of the EEA Agreement provides:

‘1. Freedom of movement for workers shall be secured among EC [European
Community] Member States and EFTA [European Free Trade Association] States.



2. Such freedom of movement shall entail the abolition of any discrimination based on
nationality between workers of EC Member States and EFTA States as regards
employment, remuneration and other conditions of work and employment.

3. It shal entail theright, subject to limitations justified on grounds of public policy,
public security or public health:

(8 toaccept offers of employment actually made;

(b) tomovefredy within the territory of EC Member States and EFTA States for this
purpose;

(c) tostay intheterritory of an EC Member State or an EFTA State for the purposes
of employment in accordance with the provisions governing the employment of nationals
of that State laid down by law, regulation or administrative action;

(d) toremanintheterritory of an EC Member State or an EFTA State after having
been employed there.

4  Article 31(2) of the EEA Agreement isworded asfollows:

‘Within the framework of the provisions of this Agreement, there shall be no restrictions
on the freedom of establishment of nationals of an EC Member State or an EFTA Statein
the territory of any other of these States. This shall also apply to the setting-up of
agencies, branches or subsidiaries by nationals of any EC Member State or EFTA State
established in the territory of any of these States.

Freedom of establishment shall include the right to take up and pursue activities as self-
employed persons and to set up and manage undertakings, in particular companies or
firms within the meaning of Article 34, second paragraph, under the conditions laid down
for its own nationals by the law of the country where such establishment is effected ...".

National legidation

5  Article 10 of the Cédigo do Imposto sobre 0 Rendimento das Pessoas Singulares
(Personal Income Tax Code), approved by Decree-Law No 442/88 of 30 November 1988,
in the version resulting from Decree-Law No 198/2001 of 3 July 2001 (Diario da
Republica |, Series A, No 152 of 3 July 2001) (‘the CIRS), provides:

‘1. Capital gainsare any gainsrealised, other than those regarded as business or
professional income, capital income or income from immovable property, arising from:

(@ thetransfer for valuable consideration of rightsin rem in immovable property or
from the use of any private assets for the purposes of the business or professiond
activities pursued on an individual basis by the owner of such assets;



3. Gainsshall bedeemed to have arisen at the time when any of the actsreferred to in
paragraph 1 is effected, without prejudice to the provisions set out in the following
subparagraphs:

(@ inthecase of an agreement to sell or exchange, the gain shall be deemed to arise at
the time when the transfer takes place or possession is taken of the goods which are the
subject of the contract;

(b)  incaseswhere private assets are used for the purposes of the business or
professional activities pursued on anindividua basis by the owner of such assets, the
gain shall be deemed to arise only upon the subsequent transfer for valuable
consideration of the assetsin question or upon the occurrence of another event giving rise
to the settling of the accounts under similar conditions.

4. A ganthat issubject to IRS [personal incometax] shall be made up of:

(@ thedifference between the redlisation value and the acquisition value, less any part
that may be treated as capital income, in the casesreferred to at (@), (b) and (c) in

paragraph 1;

5. Gansarising from the transfer for valuable consideration of immovable property
intended for the taxable person’s own and permanent residence or for that of a member of
his family shall be exempt from tax subject to the following conditions:

(& that, within aperiod of 24 months from the date of completion of the transfer, the

proceeds of that transfer are reinvested in the purchase of another property or of a plot of
land for the construction of a property, or in the construction, extension or conversion of

another property intended exclusively for the same purpose, provided that it is Situated in
Portuguese territory;

(b) that the proceeds of the transfer are used for the purposes of the purchase referred
to in subparagraph (&), provided that the transfer was effected within the previous 12
months;

(c) inorder for the provisionsin subparagraph (a) to apply, the taxable person must
demonstrate hisintention to reinvest the proceeds, even if only in part, by declaring in his
tax return for the year in which the transfer took place the sum he intends to reinvest;

(d) incaseswhereadifferent sumisinvested from that declared in accordance with
subparagraph (c), the taxable person shall submit a further tax return stating the sum
actually reinvested as soon as is reasonably possible following the expiry of the 24 month
period referred to in subparagraph (a).

6. Theexemption referred to in paragraph 5 shall not be granted where:



(@ inthecase of reinvestment in the purchase of another property, the purchaser is not
using that property for the purposes of his residence or for that of a member of his family
after the time-limit for reinvesting the proceeds has expired;

The pre-litigation procedure

6  Asitwasof the view that the Portuguese system of taxation for capital gainsarising
on the transfer for valuable consideration of real property, and in particular Article 10(5)
of the CIRS, infringes the Portuguese Republic’ s obligations under Articles 18 EC, 39
EC, 43 EC and 56(1) EC, and under Articles 28, 31 and 40 of the EEA Agreement, the
Commission, by letter dated 20 February 2003, gave that Member State formal notice to
submit its observations.

7  The Portuguese authorities disputed the Commission’ s claims, arguing that the
contested provisions of the CIRS did not constitute a restriction on fundamental
freedoms, that those provisions were not discriminatory and that, in any event, they were
justified by overriding reasons of public policy and, more specifically, by the need to
protect the right to accommodation or to maintain the coherence of the national tax
system.

8  Sinceit wasnot convinced by the Portuguese authorities arguments, on 9 July
2004, the Commission issued areasoned opinion in which, firstly, it reiterated its
argument that the Portuguese tax |egidation relating to the conditions for exemption of
capital gains arising on the transfer for valuable consideration of real property is contrary
to the freedom for movement of persons and the free movement of capital and, secondly,
called upon the Portuguese Republic to adopt the measures necessary to comply with that
opinion within a period of two months from its notification.

9  Since, intheir reply to that reasoned opinion, the Portuguese authorities maintained
their position that the national legidation, which isjustified by social policy objectives, is
not inconsistent with Community law, the Commission decided to bring the present
action.

Theaction

10 It must be bornein mind at the outset that, according to the settled case-law of the
Court, although direct taxation falls within their competence, Member States must none
the less exercise that competence consistently with Community law (see Case C-334/02
Commission v France [2004] ECR [-2229, paragraph 21, and Case C-446/03 Marks &
Soencer [2005] ECR 1-10837, paragraph 29).

11 Itisnecessary to examine whether, as submitted by the Commission, the provisions
in Portuguese legidation relating to the taxation of capital gains arising on the transfer for
valuable consideration of real property, and in particular Article 10(5) of the CIRS,
constitute restrictions on the freedom of movement for persons and the free movement of



capital laid down in Articles 18 EC, 39 EC, 43 EC and 56(1) EC, and in Articles 28, 31
and 40 of the EEA Agreement.

The freedom of movement for persons

12 In connection with this complaint, the Commission submits, firstly, that the
Portuguese Republic has failed to fulfil its obligations under Articles 18 EC, 39 EC and
43 EC.

13 Article 18 EC, which setsout in general terms the right of every citizen of the
Union to move and reside freely within the territory of the Member States, finds specific
expression in Article 43 EC with regard to freedom of establishment (Case C-470/04 N
[2006] ECR 1-0000, paragraph 22) and in Article 39 EC with regard to freedom of
movement for workers.

14 Itistherefore necessary to consider, firstly, whether Articles39 EC and 43 EC
preclude national legidation such as Article 10(5) of the CIRS which makes entitlement
to exemption from capital gainstax arising on the transfer for valuable consideration of
real property intended for the taxable person’s own and permanent residence or for that of
amember of his family subject to the condition that the gains realised should be
reinvested in the purchase of real property situated in Portuguese territory.

15 The provisions of the EC Treaty on freedom of movement for persons are intended
to facilitate the pursuit by Community citizens of occupational activities of al kinds
throughout the Community, and preclude measures which might place Community
citizens at a disadvantage when they wish to pursue an economic activity in the territory
of another Member State (see Case C-464/02 Commission v Denmark [2005] ECR I-
7929, paragraph 34 and the case-law cited).

16 Provisions which preclude or deter anational of aMember State from leaving his
country of origin in order to exercise hisright to freedom of movement therefore
congtitute an obstacle to that freedom even if they apply without regard to the nationality
of the workers concerned (Case C-209/01 Schilling and Fleck-Schilling [2003] ECR I-
13389, paragraph 25, and Commission v Denmark, paragraph 35).

17 Itisclear from the case-law of the Court that, even if, according to their wording,
the rules on freedom of movement for workers are directed, in particular, at ensuring that
foreign nationals and companies are treated in the host Member State in the same way as
nationals of that State, they also preclude the State of origin from obstructing the freedom
of one of its nationals to accept and pursue employment in another Member State (Case
C-385/00 De Groot [2002] ECR 1-11819, paragraph 79).

18 The same appliesto the provisionsrelating to freedom of establishment. According
to the same case-law, even though, according to their wording, those provisions are
directed at ensuring that foreign national s and companies are treated in the host Member
State in the same way as nationals of that State, they also prohibit the State of origin from
hindering the establishment in another Member State of one of its nationals or of a
company incorporated under its legidation (Case C-9/02 De Lasteyrie du Saillant [2004]



ECR [-2409, paragraph 42, and Case C-471/04 Keller Holding [2006] ECR 1-2107,
paragraph 30).

19 Inthe present case, the Portuguese Republic maintains that Article 10(5) of the
CIRS does not congtitute a disadvantage for taxpayers wishing to transfer their residence
outside Portuguese territory. Inits view, that provision encapsulates a form of ad hoc tax
relief by derogating from the general rule on the taxation of capital gains. Accordingly,
the Commission’s claim that such a provision violates Articles39 EC and 43 EC is
unfounded.

20 That argument must be rejected. Evenif Article 10(5) of the CIRS does not prevent
aperson liable to incometax in Portuga from pursuing employment in another Member
State or generally exercising his right of establishment, that provision is none the less
likely to restrict the exercise of those rights by having, at the very least, a deterrent effect
on taxable persons wishing to sell their real property in order to settlein aMember State
other than the Portuguese Republic.

21 Itisclear that ataxable person who decidesto sl property that he ownsin Portugal
and uses as hisown residence in order to transfer his residence to another Member State
and to purchase anew property there for the purposes of his accommodation is, in the
context of the exercise of the rights conferred by Articles 39 EC and 43 EC, subject to
more unfavourable tax treatment than that enjoyed by a person who maintains his
residence in Portugal.

22 That differencein treatment in relation to the taxation of capital gains may affect
the estate of a taxable person who wishes to transfer his residence outside Portugal and,
as aconseguence, is likely to deter him from proceeding with such atransfer.

23 It followsthat, by making entitlement to exemption from capital gainstax arising
on the transfer for valuable consideration of real property intended for the taxable
person’s own and permanent residence or for that of a member of his family subject to
the condition that the gains realised should be reinvested in the purchase of real property
situated in Portuguese territory, the provisions of the CIRS, and in particular Article
10(5) of that code, are likely to impede freedom of movement for workers and freedom of
establishment, as guaranteed by Articles 39 EC and 43 EC.

24 According to well-established case-law, however, national measureswhich are
liable to hinder the exercise of fundamental freedoms guaranteed by the Treaty or make
them less attractive may nevertheless be allowed if they pursue alegitimate objectivein
the public interest, are appropriate to ensuring the attainment of that objective, and do not
go beyond what is necessary to attain it (De Lasteyrie du Saillant, paragraph 49, and N,
paragraph 40).

25 The Portuguese Republic maintains that the fact that the property transferred and
the property purchased by way of reinvestment of the proceeds of sale of the former
property perform exactly the same function meansthat Article 10(5) of the CIRS s
justified for reasons pertaining to the cohesion of the tax system. Thereisadirect



correlation, for the same tax and the same taxpayer, between the tax advantage and the
tax treatment thereof.

26 It should be noted, firstly, that the Portuguese Republic’ s contentions cannot alter
the fact that a property purchased in aMember State other than that republic could just as
easily be used as his own and permanent residence by a taxpayer who previoudly resided
in Portugal. Secondly, contrary to what the Portuguese authorities essentially maintain, in
asituation where that property is purchased with the proceeds of sale of the property used
by the taxpayer as his residence in Portugal, that purchase replaces the property
transferred and, as far asthe latter’ s estate is concerned, fulfils the same function asthe
asset initially owned.

27 Furthermore, it is clear from an examination of Article 10(5) of the CIRS that,
contrary to the argument put forward by the Portuguese Republic, the aleged link
between the tax advantage granted to the taxpayer and tax treatment of that advantage is
guestionable. There can be no capital gainstax thereon in the future unless such gains are
realised. Also, aslong asthe person concerned purchases anew property as his residence
in Portugal, he can dways rely on the exemption provided for in Article 10(5) of the
CIRS.

28 Inthose circumstances, it is not possible for the Portuguese authorities to maintain
that thereisadirect link between the tax advantage provided for in that national measure
and the offsetting of that advantage by aparticular tax levy.

29 Admittedly, the Court has recognised that the need to maintain the cohesion of atax
system can justify arestriction on the exercise of the fundamenta freedoms guaranteed
by the Treaty. However, for an argument based on such ajustification to succeed, adirect
link must be established between the tax advantage concerned and the offsetting of that
advantage by a particular tax levy (see, to that effect, Keller Holding, paragraph 40 and
the case-law cited), which is not the case here.

30 It follows from the above that the argument that the national legislation on the
taxation of increasesin value of real property isobjectively justified by the need to
maintain the cohesion of the tax system cannot be accepted.

31 The Portuguese Republic also maintainsthat Article 10(5) of the CIRS is intended
to ensure that the taxpayer’s own residence and that of hisfamily are protected and
maintained and, therefore, guarantees that individual a right to accommodation, which is
aconstitutional right.

32 Evenif it were possible to invoke such an argument to justify restricting the
freedom of movement for persons, the requirement to reinvest in Portuguese territory
imposed by Article 10(5) of the CIRS goes beyond what is necessary to attain the
intended objective in any event.

33 If the objective of that national provision isto guarantee the right to
accommodation, that objective could be attained without there being any need to impose
arequirement to reinvest in nationa territory.



34  The Portuguese Republic submits, none the less, that the effect of removing the
requirement to reinvest capital gainsin national territory would be indirectly to finance
the housing policy of other Member States.

35 Evenif it werejustified, that argument cannot demonstrate that the contested
provision is necessary to attain the objective pursued. On the contrary, the objective of
guaranteeing aright to accommaodation referred to at paragraph 31 aboveisjust as easily
attained if the taxpayer elects to transfer his residence to another Member State rather
than retaining it in Portugal. Consequently, in the light of that objective, whether the
housing policy in other Member States may be indirectly financed thereby, asalleged, is
irrelevant.

36 Asit has not been established that the nationa legislation in question, namely
Article 10(5) of the CIRS, isjustified by overriding reasons of public interest, it must be
concluded that such legidation isinconsistent with Articles 39 EC and 43 EC.

37 Lastly, with regard to persons who are not economically active, the same
conclusion applies, for the same reasons, to the complaint relating to Article 18 EC.

38 The Commission claims, secondly, that the Portuguese Republic has failed to fulfil
its obligations under Articles 28 and 31 of the EEA Agreement, relating to freedom of
movement for workers and freedom of establishment.

39 Asgtated in Article 6 of the EEA Agreement, in so far asthey areidentical in
substance to the corresponding rules of the Treaty and to acts adopted in application of
the Treaty, the provisions of the Agreement are, in their implementation and application,
to be interpreted in conformity with the relevant rulings of the Court given prior to the
date of signature of that Agreement.

40 Furthermore, both the Court of Justice and the EFTA Court have recognised the
need to ensure that the rules of the EEA Agreement which are identical in substance to
those of the Treaty are interpreted uniformly (Keller Holding, paragraph 48 and the case-
law cited).

41 Itisto be noted that the rules prohibiting restrictions on freedom of movement and
freedom of establishment laid down in Articles 28 and 31 of the EEA Agreement are
identical to those established by Articles 39 EC and 43 EC.

42 The Commission’s action must accordingly be considered to be well founded as far
as the complaint alleging infringement of the rules on freedom of movement for persons
in the EEA Agreement is concerned.

43 It must therefore be held that, by maintaining in force fiscal provisions, such as
Article 10(5) of the CIRS, making entitlement to exemption from tax on capital gains
arising from the transfer for valuable consideration of real property intended for the
taxable person’s own and permanent residence or for that of amember of hisfamily
subject to the condition that the gains realised should be reinvested in the purchase of real
property situated in Portuguese territory, the Portuguese Republic has failed to fulfil its



obligations under Articles 18 EC, 39 EC and 43 EC, and under Articles 28 and 31 of the
EEA Agreement.

The free movement of capital

44 In addition, the Commission seeks a declaration from the Court that the Portuguese
Republic has failed to fulfil its obligations under Article 56(1) EC and Article41 of the
EEA Agreement.

45  Since the contested legidlation runs counter to the provisions of the Treaty and the
EEA Agreement on freedom of movement for persons, thereis no need for a separate
examination of that legidation in the light of Article 56(1) EC and Article 41 of the EEA
Agreement (see, by analogy, Case C-483/99 Commission v France [2002] ECR 1-4781,

paragraph 56).
Costs

46  Under Article 69(2) of the Rulesof Procedure, the unsuccessful party isto be
ordered to pay the costs, if they have been applied for in the successful party’s pleadings.
Since the Commission has applied for the Portuguese Republic to be ordered to pay the
costs and the latter has been unsuccessful, it must be ordered to pay the costs.

On those grounds, the Court (Second Chamber) hereby:

1. Declaresthat, by maintaining in forcefiscal provisions, such asArticle 10(5) of
the Personal Income Tax Code, making entitlement to exemption from tax on
capital gainsarising from thetransfer for valuable consideration of real property
intended for the taxable person’s own and per manent residence or for that of a
member of hisfamily subject to the condition that the gainsrealised should be
reinvested in the purchase of real property situated in Portugueseterritory, the
Portuguese Republic hasfailed to fulfil its obligationsunder Articles18 EC, 39 EC
and 43 EC, and under Articles28 and 31 of the European Economic Area
Agreement of 2 May 1992;

2. Ordersthe Portuguese Republicto pay the costs.

[Signatures]

* Language of the case: Portuguese. "



